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IN THE HIGH COURT OF JUDICATURE AT BOMBAY -
" ORDINARY ORIGINAL CIVIL JURISDICTION
WRIT PETITION NO.2457 OF 2011

M/s. J. Gala Enterprises

A partnership firm registered
under the Indian Partnership
Act, 1932 having its office A

at 2@?;*’ 71, Narshi Natha Street,
Veermani Market, Masjid,
Mumbai - 400 009.

Mr. Ankit Bharat Gala,
Partner of the Petitioner No.1
having his office at 267/71 >

Narshi Natha Street, %

Veemiani Market, Masjid,

Mumbai - 400 009. ..Petitioners.

Versus.
The State o m%}llna
Through erhment Pleader
having igh Court,

etary, Urban Development
rtment having its office
t Mantralaya, Mumbai — 400 032.

Maharashtra Housing & Area
Develbpment Authority,

A statutory authority constituted
under the Provisions of the
Maharashtra Housing and Area
Development Act, 1976 with

its head office at Griha

Nirman Bhavan, Bandra -

€
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Kurla Complex, Bandra (E),
Mumbai — 400 051.

4 The Chief Officer,
M.B.R. & R. Board, MHADA,
having office at Griha
Nirman Bhavan, Bandra - Q
Kurla Complex, Bandra (E),
Mumbai — 400 051.

5 Municipal Corporation of
Greater Mumbai, a statutory
Corporation constituted
under the Bombay Municipal
Corporation Act, 1988,
having its address at
Mahapalika Marg,
Opp. Q.S.T. Mumbai " Respondents.

Dr. Virendra Tulzapurkar, Senio vocate with Mr. Sanjay V. Kadam
and Ms. Apeksha Shartha i/b M/s. Kadam & Co. for the petitioners.

n i cial Counsel i/b Mr. PG. Lad, AGP for the
respondent nos, 1904 State.

Ms. K.R. Punjabi 51‘ S

Q CORAM: A.M. KHANWILKAR &
' K.K. TATED, JJ.
udgment Reserved on :  FEBRUARY 06, 2013

- Judgment Pronounced on : MARCH 20, 2013

1 Heard learned counsel for the parties.

. ]

2 By this Writ Petition, under Article 226 of the Constitution of

India, for ienforcement of fundamental rights under Articles' 14,
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19(1)(g) and 300A, the Petitioners seek declaration that clause 10(a)
of Appendix III under Regulation 33 (7) of the Development Control

Regulations, for Greater Mumbai, 1991 as embodied in

Notificatioh dated 21* May, 2011 is unconstitutiongl; ;QX
void, illegél and of no effect. ' k

3 A few facts of the matter are as unde

In or about 1992, the Peti1;i\c/>>l1e

S

ision known as Doctors Compound,

piece and barcel of land bearin: y No.1A/782, 2/783, 783,

784, 785 and 786 of Mazgao
ad-measuring about ¢(N1968 square meters situated at D.L. Marg,
Chinchpokii (E inbai — 400 012. The said property consists of

and 11 non-cessed structures, Near about 220

adetelop the said property and, therefore, they submitted an
O appropriaté proposal to the Respondents. Till the year 1999, every
eligible occupant was entitled to 180 square feet carpet area.

s 4

Censequenﬂy in keeping with the principles of balance and equity,
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the developer/owner who undertook the responsibility of providing
180 square feet to each of the eligible occupiers, was subject to his

proper compliance of duties, entitled to exploit 2 FSI on the giv

property. O

4 Thereafter, the Respondent Nos.1 and 2 vide notification dated

25% January, 1999, increased the minimu e be provided to

) construction or redevelopment of cessed
in“the Island City by Co-operative Housing
i€s or of old buildings belonging to the
poration — For reconstruction/redevelopment to be
indertaken by Co-operative Housing Societies of existing
> ‘tenants or by Co-operative Housing Societies of
* Landlords and/or Occupiers of a cessed building of 'A'
- category in Island City, which attracts the provisions of
* MHADA Act, 1976, and for reconstruction/
redevelopment of the buildings of the Corporation
constructed prior to 1940, the floor space index shall be
- 2.5 on the gross plot area or the FSI required for
. Rehabilitation of existing tenants plus incentive FSI as
- specified in Appendix III, whichever is more:

- Provided, however that with the previous
. approval of the Government, MHADA/Corporation shall

4/41
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- be eligible to get additional incentive FSI over otherwise
- permissible FSI as specified in Annexure Il of these (
* Regulations: %

Provided further that in cases of composite
redevelopment scheme for plot having 'A' category as
also 'B' category cessed building the above FSI shall b
available:

Provided further that in cases of recons

< development of buildings which have been declared as
. unsafe by the BHAD Board prior to monsoon of 1997,
- the above FSI will be available irrespe

. cessed building. ‘

eof category of

reconstruction/

Provided ﬁlrg;gr; @
redevelopment undertq by sed Co-operative
V and/or Qccupiers of
goty, and where composite
£ by different owners of 5 or

ed for Rehabilitation of existing

P fe

for the purpose of Housing those who are displaced
by’ the projects undertaken by the Corporation for
implementation of proposals of the development plan,
the FSI shall be 4.00. Such additional FSI will not be
available when owner undertakes development as in
Sr. No.1(e) in Table 4.”

“(9) Repairs and reconstruction” of cessed

: buildings and Urban Renewal Scheme:- For repairs and

reconstruction of ceased buildings and Urban Renewal
Scheme undertaken by the Maharashtra Housing and
Area Development Authority or the Mumbai Housing
and Area Development Board or Corporation in the

- Island City, the FSI shall be 4.00 or the FSI required for

o 5/41
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* rehabilitation of existing tenant/occupiers, whichever is

more.”
- “10.(a) In case of redevelopment schemes already
* in progress, i C 1 issi been .

granted, then Co-operative Society of the landlord@

_and/or the occupiers or of the Corporation building ma
convert the proposal in accordance '
regulations subject to submitting structu

rtificat the lice uctur
(emphasis supplie

4

5 The Respondents - State of - rashtra then issued

notification dated 2™ March, ZOQ% ing ¢lause 2 of Appendix

III of Regulation no.33 (7) an %

Control Regulations for Grea umbai, 1991 replacing 225 square

of the Development

“20.90 (225 sq.ft.)” area is modified and
réplg 27.88 sqg.mt. (300 sq.ft.) (fixed)”

&)

“(i)  Clause (15) — An amount of Rs.5000/-

« /\> ‘per sq.mt. shall be paid by the owner/ developer/
society as additional development cess for the builtup

@ area over and above the normally permissible FSI, for

the rehabilitation and free sale components.  This
amount shall be paid to the Corporation in accordance
. with the time schedule for such payment as may be laid

down by the Commissioner, MCGM provided the
« payment of installments shall not go beyond the
‘completion of construction. This amount shall be used
for Scheme to be prepared for the improvement off-site
“Infrastructure in the area around the development. The

»
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 above development cess shall be enhanced @ 10.00%
every three years.

(i)  Clause (16) - As per the provisions of clause 2,
each residential/non residential ~ occupant shall be
* rehabilitated only for carpet area mentioned in the said
clause No.2 and such areas shall be clearly shown on
- the building plan submitted to the Corpgny ton,/
MHADA.”

“10(a) In case of redevelopment schemes a y
in progress and building is not completed up to plinth.
.level then proposal may be corverted, in _accordance
ever, such

(emphasis

6 nde State of Maharashtra issued
another notification dated 21% May, 2011 modifying.Regulation 33(7)
and clause 10 oviding 300 square feet area to the
occupant/tena ! odi Regulation 33(7) and Clause 10 (a) read
thus:

* “Clause No.2. Each occupant shall be rehabilitated and
‘ given the carpet area occupied by him for residential
- purpose in the old building subject to minimum fixed

- carpet area of 27.88 sq. mt. (300 sq.ft.) and maximum

~ carpet area upto 70 sq.mt. (752 sq.ft.) as provided in

the MHADA Act, 1976. In case of non-residential
_occupier the area to be given in the reconstructed

Zbuilding will be equivalent to the area occupied in the
* old building.
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. above development cess shall be enhanced @ 10.00%
* every three years.

(ii)  Clause (16) - As per the provisions of clause 2,
each residential/non residential ~ occupant shall be

- rehabilitated only for carpet area mentioned in the said
clause No.2 and such areas shall be clearly shown _on
the building plan submitted to the Corpgratien/
*MHADA.”

‘ “10(a) In case of redevelopment schemes a ly

- in progress and building i: i )
level then proposal may be converted

. with the above modified regulgtions

- conversion is optional and n 2

~ accordance
ever, such

supplied). e Q
6 Thereafter, the Respondents -« State of Maharashtra issued

another notification dated 21" May, 2011 modifying Regulation 33(7)

and clause 10 oviding 300 square feet area to the

+

occupant/tena odi Regulation 33(7) and Clause 10 (a) read

thus:

“Clause No.2. Each occupant shall be rehabilitated and

given the carpet area occupied by him for residential

‘purpose in the old building subject to minimum fixed

‘carpet area of 27.88 sq. mt. (300 sq.ft.) and maximum

carpet area upto 70 sq.mt. (752 sq.ft.) as provided in

the MHADA Act, 1976. In case of non-residential

~ occupier the area to be given in the reconstructed

building will be equivalent to the area occupied in the
old building.
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+ Provided that if carpet area for residential purpose
- exceeds 70.00 sq.mt. (753 sq.ft.) the cost of

[}

' construction shall be paid by tenant/occupant to the

~ developer: The cost of construction shall be as per

. Ready Reckoner rate of that year. However, the carpet
- area exceeding 70.00 sq.mt. (753 sq.ft.) sha be@

considered for rehab FSI but shall not be consider r

 incentive FSIL

,Clause No.4. The tenements in the recons

* building shall be allotted by the landlord/occupants

- list certified by the Mumbai Repairs

. up area as provided in
~ of the MHADA Act, .

cooperative housing society to thé

Clduse No.5. The FSI to rehabilitation of existing

“tenants/ occupiers in a reconstructed building and

. incentive FSI that will be available shall be as under:

- (@) In case of redevelopment of 'A' Category cessed

building undertaken by landlord and/or Co-operative

" Housing Societies of landlord and/or occupiers, the
“total FSI shall be 3.00 of the gross plot ared or the FSI

required for rehabilitation of existing occupiers plus

- 50% incentive FSI, whichever is more.

- (@  In case of composite redevelopment undertaken
" by the different landlords and/or Co-op. Housing

;2 Downloaded on - 21/03/2013 19:16:57 :::
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- Societies of landlords and/or occupiers jointly of 2 or
more plots but not more than 5 plots with 'A', 'B', and

'~ 'C' category cessed buildings the FSI permissible will be

- 3.00 or FSI required for rehabilitation to existing

* occupiers plus 60% incentive FSI, whichever is more;

. Provided, however, that if the number of plots jointly

' ‘undertaken for redevelopment is six or more..the
incentive FSI available will be 3.00 or FSI required of

- rehabilitation for occupiers plus 70% inceritive F.

‘ whichever is more.”

* Clause No.17. A corpus fund is to be created by the

Clause No.18. Resmcao
- be govemed by provisiq

governed by th
- Society's Act.

- Clause No.}9. Non Deduction of non-cessed
. Structure qrea in the schemes of 33(7) for FSI purpose.

ponent under non-cessed- structure works out upto
imit of 25% of plot area, then FSI shall be
onsidered on total plot area. If this area exceeds 25%
- *of the total area, then area above 25% shall be
* deducted from plot area. FSI for deducted area shall be
" as per regulation 32 and the remaining plot area shall
~ be as per 33(7).”

“Clause No.10(a) In the case of Redevelopment
~ Scheme in progress and such schemes where LOI has

been issued and if the construction of rehab building is.

‘not eted I inth then
* Owner/Developer/Co-op. Housing Societies with the
prior approval of Govt. may convert the proposal in

9/41
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- *accordance with modified regulations only regarding

‘size of tenements and loading of FSI, insitu. However
_such conversion is optional and shall not be binding.”
: (emphasis supplied)

7. In view of the amended provisions of Regulation 33@
Clause 10 (a), Petitioners applied to the authority fo@

to avail of the benefits provided in the Notification da * May,

2011 for the buildings they had already censirueted or were under

construction of rehab building is"completed up to plinth level, the

Owner/Developer, . Housing Societies are not entitled to the

-

benefits unde d I;rovisions.
arned Senior Counsel Mr. Tulzapurkar appearmg on

f the Petitioners submits that the grant of additional FSI and
crease in' the allotable area for rehabilitation as was done
previously ‘could have been made applicable to all redevelopment
schemes .uﬁxder the Development Control Regulation 33 (7) which are

incomplete and where Occupation Certificate is not granted subject to

-
i
3
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the buildings satisfying the condition of the stability and structural &

strength. However, by the impugned Government Resolution, it is

provided that the benefit of the Notification dated 21* May, 20

s

would be available only “if the plinth level is not compl I @e
words, if construction has gone beyond plinth level, ther the benefit
would not be available. He submits that there is no justification for

.

restricting the benefits of the Notification e schemes where the

constnictidn up to plinth level is not co %

is relevant according to the Pe °0% ;

strength offo the buildings, fore, the criteria which has been

e submits that what

stability and structural

adopted for making benefits of the notification available has no

nexus to the obj t to be achieved by the amendment and,
therem clause 10 (a) is violative of Article 14 of the
ConstitutiQ) India. He submits that the Government issued

n dated 2™ March, 2009 laying down that the carpet area

ot

@ sidential tenement to be allotted for rehabilitation would be 300

\O/ square feet. It was provided that the notification will come into force

on such day as the modification is published in the Government

Gazette. The State Government consequent to Govt. Resolution dated

11/41
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2™ March, 2009 issued notification dated 21% May, 2011. However,
perusal of Notification dated 21* May, 2011 shows that it proceeds on
the basis that existing minimum carpet area to be allotted for

purpose of rehabilitation is 225 square feet, thereby, im § @1
modiﬁcatidn made by Notification dated 2™ March,\2Q09 had not
come inté force. However, in the communication dated 16%
November,f 2009, addressed to the Princi e ry in the Urban
Developmér;t Department of the @Ve M;Iharashtra by the

,%‘c that the modification

rch, 2009 has come into force. Even

Deputy Director of Town Plan

made by nétiﬁcation dated 2

tion dated 2" March, 2009 has not been taken. He submits

arf clause 10 (a) of the notification dated 21* May, 2011 is given
effect, only those occupants of category A building whose
rehabilitation building has not reached the stage of completion of the

plinth construction would be entitled to larger area. In other words,

12/41
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in case thék construction of rehabilitation building has crossed the
stage of plinth construction then though without compromising on

the strength of the structure and stability of the building with suitab

ES.L should depend on the stabi].@\t} ;

not on the fact whether constructjo %e

or not. In case, construction e plinth is completed before 21*

May, 2011 nothing ¢‘prevents the owner from demolishing the

constructed portio start all over again so that he can avail of
: oti ication dated 21" May, 2011. But though

tton of the construction he is not permitted to do so. This is
OO arbitrary an::l, volative of the Article 14 of the Constitution of India.
9  He further submits that the impugned clause 10 (a) is

completely unreasonable and untenable in as much as no logical,

13/41
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objective aild pragmatic reasoning for the same can be deduced much
less be saﬁsfactorily accepted. The impugned clause creates an
unwarrantgd, illegal and unlawful divide and inequality amongst
developers/builders without rhyme or reason. He su ] :
Petitioners‘are ready and willing to comply with all o foymalities

as required by Development Control Rules and/or in existing Rules

and Regulaﬁons, so that they can provid benefit to the

occupants.: .He submits that @,e igh imposed by the

Respondeni:s in clause 10 (a) %

conscience and the said restri is liable to be struck down.

stice, equity and good

the learned counsel Ms. PD. Anklesaria

titione ihad knowledge of notification dated 2™ March, 2009, that
nversion is permissible only before the completion of the plinth
level work;,; but they continued with the construction and even
completed ihe rehab buildings with notice. She submits that

amendment of the said paragraph 10 (a) from time to time was made

I
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under and_ 'according to the provisions of Section 37 (2) of the
Maharashtré Regional Town Planning Act, with public notice of the
draft of thé broposed amendment inviting objections and suggestio
from the public. No objections and/or suggestions were iv

the Petitioners. Therefore, the Petition filed by the Petitioners/ig liable

to be dismissed on the ground of laches.

11  Ms.Apklesaria further submég angés/amendment made

in clause 10 (a) in Appen %

Development Control Regulations for Greater Mumbai, 1991 is a

tion 33(7)] of the

policy decision of the/Government taken in public interest. It is not

fyoi ossible delay and inconvenience likely to be caused to the
@ ants who are homeless and tho;e who are staying -in transit
camps. Therefore, there is no substance in the present Petition and
the same is liable to be dismissed.
12  The Respondent nos. 3 and 4 — MHADA have also filed their

written submissions.

15/41
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13  After hearing both the sides at length, the principal point which
emerges fc;r consideration in the present Writ Petition is: “wheth
the restriction imposed in the amended clause 10 (a) i e
[Regulatioﬁ, 33 (7)] of the Dévelopment Control é&la ons for
Greater Mumbai, 1991, is violative of Article 14 of the Constitution

of India?”

&

\ %\ present Petition, it is

the provisions of the Development

14 To determine the point
necessary to reproduce some
Control RéguIations Greater Mumbai, 1991. The Regulation 33
(7) of Appendi us:

O ‘APPENDIX 1T
[REGULATION 33 (7)]
ULATIONS FOR  RECONSTRUCTION OR
, EVELOPMENT OF CESSED BUILDINGS IN THE
ISLAND CITY BY LANDLORD AND/OR CO-OPERATIVE
HOUSING SOCIETIES (D.C. REGULATION NO.33(7))

@ ,' ‘ 1.(a) The new building may be permitted to be

‘constructed in pursuance of an irrevocable written
~ consent by not less than 70 per cent of the occupiers of
' " the old building.

. (b)  All the occupants of the old building shall
~ be re-accommodated in the redeveloped building.

‘ 16/41
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2. Each occupant shall be rehabilitated and

- given the carpet area occupied by him for residential

purpose in the old building subject of the minimum

" icarpet area of 20.90 sqmt. (225 sqft.) and/or maximum

- carpet area upto 70 sqmt. (753 sqft.) as provided in the

MHADA Act, 1976. In case of non-residential occupier,
the area to be given in the reconstructed building will b@

equivalent to the area occupied in the old buildj

3. The list of occupants and area o

each of them in the old cessed building shall be cé
by the Mumbai Repairs and Reconstruction board and
« the irrevocable written consen ecified in 1(a)
‘above shall be certified by the Boar

he reconstructed

ansit camps or cessed buildings which
structed, on payment of an amount as

The FSI for rehabilitation of existing
tenants/occupiers in a reconstructed building and
incentive FSI that will be available shall be as under:

, (@) In case of redevelopment of “A” category
- cessed building undertaken by landlord and/or co-
operative Housing Societies of landlord and/or
occupiers, the total FSI shall be 2.5 of the gross plot area
_ *of the FSI required for rehabilitation of existing occupier
plus 50% incentive FSI, whichever is more.
(b) In case of redevelopment scheme of “B”
~ category cessed building undertaken by landlord and/or
co-operative Housing Societies of landlord and/or

17/41
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occupiers, the total FSI shall be the FSI required for
rehabilitation of existing occupier plus 50% incentive
" FSL

(c) In case of composite redevelopment of ‘A,
‘B, and 'C' category cessed buildings declared as
- dangerous by the Board before Monsoon of 1997, FSI,
- ‘available for redevelopment undertaken by the landlord
© and/or co-operative Societies of landlor (v
‘occupiers, will be as available for 1A categgry cesséd
buildings vide sub-clause (a) above.

(d) In case of composite redevelopment

~occupiers jointly of 2 or more pi

‘plots with ‘A, 'B' and } e CeSS
R

~ FSI permissible wj

" iincentive available will be 2.5 or FSI required of
' ion\ for occupiers plus 70% incentive FSI
re. :

l be allowed to be utilised on plot/plots under

evelopment scheme. However, if the owner/society so

desires can avail the incentive FSI in the same plot or

can avail the benefit of Transferable Development Rights

* to be used in suburbs or extended suburbs in accordance
with the Regulations as given in appendix VII.

7. Construction or reconstruction of old
~ building falling under reservation/zones contemplated
in the Development plan shall be permitted in
* accordance with the provision of notification No.TBP
- ,4392/4080 A/RDP/UD-11, dated 3 June, 1992 issued
- under Section 31 of the MR & TP Act.

18/41
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: (a)  Redevelopment/reconstruction’in any zone
* shall be allowed to be taken in site without going
- through the process of change of zone. For the industrial
" ‘user the existing segregating distance shall be
- maintained from the existing industrial unit.

ere a Development Plan Road passes

ugl redevelopment scheme area, the entire FSI

issible under this regulation for the area of the road

mdy be given in the same site, on the remainder of the
plot.

o o Contravening structures in Town Planning
. 'Scheme regulations shall also be included in the
~ redevelopment scheme FSI for the same will be as under

Development Control Regulation 33 (15) or as provided
. in this regulation whichever is more.

8. Relaxation in building and other

requirements for rehabilitation. Notwithstanding
anything contained in these regulations, the relaxations

19/41
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" incorporated in regulations No.33 (10) of these
~ regulations shall apply.

. 9. 20% of the incentive FSI can be used for
" non-residential purposes otherwise permissible in the

Development Control Regulations.
10. (a) In case of redevelopmen scheme

already in progress, ] %

been granted, then Co-operative Soczety of r,he
~and/or the occupiers or of the Corporation butldl g-may

‘‘convert the proposal in accordance with these
 regulations subject to submittifiy. gructyral stability
certificate from the licensed Structurgl\Engineer.

ient of buildings
struction  is in

(b) In case of, redd

 undertaken by MHADXA

wever, if area of tenements is
gmt. then development will have

he FSI as in sub-regulation (7) of
hould be allowed by the Commissioner
bai Repairs and Reconstruction Board is

ditions to be eligible for the benefits under these
gulations.

, 12. In case of redevelopment of cessed
- buildings, the concessions regarding exclusion of areas
- from computation of FSI for general buildings stipulated
in Regulation 35(2) of DCR for Greater Mumbai 1991
shall apply.
. 13.  Since the permissible FSI in clause 5 of
- this Appendix is dependent upon the number of
. occupiers and the actual area occupied by them, no new
- tenancy created after 13.6.1996 shall be considered.
Further unauthorised constructions made in the cessed

20/41
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buildings shall not be considered while computation of
" existing FSI. However, the occupier may be allowed to

declare whether the tenement is residential or non-
- residential.

: 14. For smooth implementation of the

" redevelopment shcme undertaken by owners and o@

" Co-operative Housing Society of the occuplers
temporary transit camps may be permitted on
land or land situatead elsewhere belonging to theé
owner/developer with the concessions permissible under

‘SRS project under Regulation 33 (10) of these

regulations. Such transit camp d “he demolished
+within one month from the date of'a certificate
granted by the Corporation reconstructed
buildings

, Note:- All irr £101] cdtions mentioned
above shall not be icahle~to<the areas which are
iont’ Zone Notification issued

India vide Notification dated 19" February, 1991 and
- _orders iss; from time to time.”
: ( emphaszs supplied)

15 The de@nﬁh” in Regulation 2 (71) reads thus:

2.1 (71) "Plinth" means the portion of a structure
. Between the surface of the surrounding ground and
,surface of the floor immediately above the ground.”

Clause 10 (a) — The amended clause 10 (a) as per notification

@

OO dated 25™ January, 1999 reads thus:

“10.(a) In case of redevelopment schemes

‘already in progress, if full ti ermission h
. not been granted, then Co-operative Society of the

landlords and/or the occupiers or of the Corporation
building may convert the proposal in accordance with

21/41
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~ these regulations
" stabili ert] he _lic tural
- Engineer.” (emphasis supplied)

17 As per the Government Resolution dated 2™ March@

.

amended clause 10 (a) reads thus:

“10(a) In case of redevelopment schemes ulre
in progress and building is not ¢ eted u inth
- level then proposal may be conyertgd-in accordance
with the above modified regu ever, such
conversion is optional and not bj

supplied)

As per the Government 1% 1% May, 2011, clause
10 (a) reads thus:

~ “10(a) In the case of Redevelopment Scheme in progress
- and such §chemes where LOI has been issued and lf_zhg

en Owner/Developer/Co-op Hou.smg

! e prior approval of Govt. may convert
osal in accordance with modified regulations
regarding size of tenements and loading of FSI,
. However, such conversion is optional and shall

ot be binding.” (emphasis supplied)

ﬂ\ is tq be noted that the main object of the Respondents is to
@ovide max1mum benefit to the occupiers to be rehabilitated; but at
the same time, they have to see the safety and stability of the building
also. Safety designs means the integration of Control measures in the

design process to eliminate or if this is not reasonable or practicable

Y
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minimum ﬁsk to the health and safety throughout the life of the
structure bemg designed. Safety design is based on the principle that
everyone has a right to be protected from unnecessary risk of inj
or harm. Iﬁfﬂallz occupants were entitled to 180 squ t
redevelopment. Thereafter, it was increased to 225 sgquare (ét vide

Government Resolution dated 25" January, 1999. At that time, the

Government Policy was that in case of 1 e ent of building

where the construction is in progress af «i@ pation certificate is not
issued the owner/developer wo %ﬂ; ed to additional FSI i.e.

2.5. Thereafter, clause 2 of A dix'III of Regulation No. 33(7) was

ent Resolution dated 2™ March, 2009. It
increased the carpet-aréa'to 300 sq.ft. and stipulated that for availing
the bepefits -. Resolution the construction of a building must

completed up to the plinth level. Thereafter, by

ti h'dated 21 May, 2011, the Government sanctioned the
o ficatién to the Regulation No. 33(7) of DC Rules. However, this
Resolution: does not make reference to the increase in FSI norms.
Moreover, 3the condition that if redevelopment scheme is already in

progress and building is not completed upto plinth level, only then

. 23/41
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the propoéal can be considered in accordance with modified
Regulation; is bereft of any logic. In that, in cases where the
developerfbuilder is able to substantiate and satisfy the Authoriti
that the construction already put up by them, albeit beyc
plinth areei, :was a stable structure and can safely be ¢ additional
load due tcj increase of FSI, there can be no tangible reason to deny

the benefit of amended Regulations. o\ Opre element for

he " construction of the

stage of issuance decupation  certificate, coupled with the

, @dy constructed structure being stable enough to

n equentés for the owner/builder of having been permenantly

deprived of the additional FSI. Whereas, similarly placed persons may
avail of additional FSI merely because their construction work had

not exceeded the plinth level. Such classification has no nexus with

24/41
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the object ;ought to be achieved in the context of the stability of the
structure to bear the additional FSI load. Therefore, the condition
provided 1n clause 10(a) as amended by Resolution dated 2™ Mar
2009 and notified on 21 of May 2011, that in order to ayai @1
benefits pfovided therein, the owner or developer t got have

completed the construction exceeding the plinth level has no rational

of the occupiers/tenants in the reqogst

19  The argument of m&\@m that the Certification to

be done by the Architect of the Pxeject regarding structural stability is
nd there is no guarantee that the structural

is completely secured. This argument

mechanisms. For, it may be useful to refer to the work of M.J.Monteiro &
Prof. N.J.Pathak titled as “Structural Soundness of Buildings” in

International .Journal of Earth Sciences and Engineering ISSN 0974-5904,
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Volume 04, No 06 SPL, October 2011, 00.677-680; paper titled “Non-

destructive Testing of Concrete — Structural Engineering Forum” available

Tk

Structures at the comporent and Systems Level through Progressive
Damage a@d Non-Destructive Evaluation d in the Journal
“Structural Systems' Research Project of 6 ivegsity of the California;
by Suresh Chandra Pattanaik titl€d < ngthening of Damaged
R.C.C. Stfuétures with P ified Concrtgte” available on

+ by Tarek

Alkhrdaji, Ph.D., Jay Thomas titled “Structural Strengthening

Using Extern -Tensibring Systems” appearing in Journal 'Structural

09 available on http://www.structuremag.org/article. aspx?

@ciliﬁes” with specific reference to significant number of facilities in the
Unites States which were constructed during the first half of the 20®

Century using reinforced or prestressed concrete materials available on

http: Ct ine-article-

, 26/41
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higher bex;chmark than the benchmark prescribed for permitting
additional ;FSI in respect of building when construction has no£
exceeded t;le plinth level. That restriction may be a reasonable
permissiblé ‘restriction but applying the yardstick o 1@0
construction completed, as in this case — plinth le by jtgelf, is
completely; ignoring the element of adequacy of strength or stability

of structure already constructed to take additional load. As

aforesald it is known commergigl b e of strengthening the

existing bulldmg by means of r %

it stronger and stable. By th ocess, the stability of the structure

of the columns to make

level required, so as to take the burden of

can be enhanced to
additional FSI be insisted by the Muh.icipai Authorities
sa eguérds provided under the extant building
before issuance of occupation -certificate for such
. The safeguards in the building Regulations to ensure
ity and safety of the building and obligation of the owner or
developer " to carry out the work in accordance with those

Regulations can be discerned from Regulation 6 of the Development

Control Rules, which reads thus:

28/41
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“6. Procedure during construction:-
o (1) Construction to be in conformity with
- Regulations.—Qwner's liability:—Neither the grant of
‘ issi nor__approval of the drawi _
r i cti t issioner_
ring erection of the building, shall in way reliev

© 'the owner o h building fro esponsibility fo Q

arrving out the wg in _accordance with these

iBsgulg_ulgm.

‘ (2) Notice for start of work:—The owner sha
- give notice to the Commissioner of his intention to start

g; ) Where tests of
any material are “qna " ensure conformity with
the requirements of e Regulations, records of the
test data shall be kept available for inspection
construction of the building and for
eriod thereafter as required by the

; evelopment permission:—Thg person to
wh development permission is issued shall, during
Istruction, keep—

(a)  posted in a conspicuous place, on the site
~ for which permission has been issued, a copy of
the development permission; and

Q ; (b) a copy of the approved drawings and
: - . 'specifications referred to in Regulation 5 on the site for
which the permit was issued.

(4) Checking of plinth columns upto plinth
level:—The owner through his licensed surveyor,

~ engineer, structural engineer or supervisor or his
architect shall give notice in the form of Appendix XVI

‘ : 29/41
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 to the Commissioner on completion of work upto
plinth level to enable the Commissioner to ensure that
the work conforms to the sanctioned plans. The s
isSi, may_in ¢ k_joint jth_the_
: echmi " 5 N ]
recei, s 1 ither give or.

efuse permission_for er_construction ds per. 1'
anctioned plans in the form in Appendix XVIE: If\/

~ within this period, the permission is not réfised, i
" shall be deemed to have been given provided the wa

is carried out according to the sanctioned plans.

;. (5) Deviation durin’ctions:——Lf_;_
‘during the cons jon of a building Qm.gnqu,' of
@ _substantigl nature fro he 5g ictioned plans is_
intended by way_of ipterndl{or>external addition -
‘sanction of the umz’@hﬂéﬂv necessary. A
revised plan showingthe deviations sHall be submitted
Ire for the original plans
heretofore shall appl¥.to al¥ such amended plans. Any
‘work done in contravention of the sanctioned plans,
- without prior approval of the Commissioner, shall be
deemed as\unauthorised.

o

mpletion certificate:—The owner,
nsed plumber, shall furnish a drainage
on certificate to the Commissioner in the form
pendix XIX. The owner through his licensed
eyor/engineer/structural engineer/supervisor or
““his architect, who has supervised the construction, shall
furnish a building completion certificate to the

- Commissioner in the form in Appendix XX. These
. certificates shall be accompanied by three sets of plans
of the completed development. The Commissioner shall

n vigti the_ approve ssue a
Jgcertificat h eti t rk.

" in the form in Appendix XXI.

(7) Occupancy Certificate:—On receipt of the
‘acceptance of completion certificate in the form in

30/41
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. Appendix XXI, the owner, through his licensed

surveyor/engineer/structural engineer/supervisor or A
his architect, shall submit to the Commissioner a

~ development completion certificate in the form in

" ~ Appendix XVIII with three copies of the completion
plan, one of which shall be cloth mounted for record.
[he Commissioner may_inspect the work and gfte

‘satisfving himself that there is no deviation fromr+the
anctioned plans, issue an occupan ertificate.in theé_

orm__in Appendix XXII or refuse to anction theé
occupa ertificate within 21 days from the ddteof

el he said completi ificate, failing which

- the work shall be deemed to h proved for
occupation, provided the constru s to the
‘sanctioned plans. One set o tified by the
Commissioner as the copipleté ~ all be returned
to the owner alongwi an certificate.
Where_the o %A ejected,
-the_reasons fo @. 10 4' u: hall be given in.
intimation of the rejectio vl_ al.
(8) ., Part occupancy certificate:—When

‘requested b\ the holder of the development permission,
‘ ioner may issue a part occupancy
a building or part thereof, before
e entire work, as per the development

owner's mdemmﬁymg the Commissioner in the form in
- Appendix XXIIL.” (emphasts supplied)

.

The :argument of the respondents that by allowing loading of
OO additional FSI after the construction has exceeded the plinth level, it
would immediately entail in delay and inconvenience to be caused to

the occupants who are homeless and accommodated in the transit
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camps, does not commend to us. The delay in completion of work
cannot be solely attributable to change and modiﬁcation of approved
planslwhilst the construction is in progress. It is not unkno
rather it is common practice of submitting successive e

@ly be

any case when the amendment of the approved plan is not proposed

to the origirially approved plans, in most cases. Ther

whilst the construction work is in progressx Thus, the justification of

having a norm only if the coqggu @

exceeded ﬁpto a particular lev %

reason; much less it canno nd the test of reasonableness, as

e building has not

unt, does not stand to

predicated in Article W the Constitution of India.

\@1 ' shows that Municipal Authorities have full power to verify

@ er the foundation/plinth can bear additional load if the
O developer/;c;)ntractor avails of the benefit of amended clause 10(a) as
per the G(;vemment Resolution dated 21% May, 2011, There is force
in the argument of the petitioners that the impugned condition

violates Article 14 of the Constitution, which provide for equality

32/41
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before the :law. It is to be noted that the principles laid down by the
Apex Court in the matter of Ram Krishna Dalmia vs. Justice S.R.
Tendolkar reported in AIR 1958 SC 538 for invalidity of the A
and/or the; notification are as under:
“11. The principal ground urged in s rt o

' the contention as to the invalidity of the Act an £
onoaﬁcatwn is founded on Amcle 14 of the
dhan Ch :

Bihar [(1955) 1 SCR 1045] a ©
- seven Judges of this Court at pages 1048-49 explained

of West Ben, al V. Anwar Ali Sarkar [(1952) SCR 284],
- Kathi Baning Rawat v The State of Saurashtra
- [(1952 t' 435] as Kewalram Ahuja v.
€ State Of Bomba [(1952) SCR 710], Qasim Razvi
Gﬁ'fﬁﬂ?’ Hyderabad [(1953) SCR 581] and

' ut&-}l’ ohamad he State of Hyderabad [(1953)
R 661], It is, therefore, not necessary to enter upon

any lengthy discussion as to the meaning, scope and
effect of the article in question. It is now well
established that while article 14 forbids class

’ -~ legislation, it does not forbid reasonable classification
@ for the purposes of legislation. In order. however, to pass

* distinguishes persons or things that are grouped
L of the group, and (ii t.
that differenti Vi ationgl relation to th

i hi ] jon.
The classification may be founded on different bases,

33/41

1 Downloaded on - 21/03/2013 19:16:57 ::



wp 2457.2011.doc

namely, geographical, or according to objects or
* occupations or the like. What is necessary is that there

must be a nexus between the basis of classification and
~ the object of the Act under consideration. It is also well
established by the decisions of this Court that Article 14
‘condemns discrimination not only by a substantive law
- but also by a law of procedure."

. The principle enunciated above has been corfsistently.
- adopted and applied in subsequent cases. The Jegisions
of this Court further establish-

(a) that a law may be constitutional even
- though it relates to a single individyg account of
| {

individual may

) (c) that it must'be presumed that the legislature
« understands\and correctly appreciates the need of its
at its laws are directed to problems made

E’ b 5:1 degquate grounds;

d) that the legislature is free to recognise
ees of harm and may confine its restrictions to
se cases where the need is deemed to be the clearest ;

> ¢ (e) that in order to sustain the presumption of
. constitutionality the court may take into consideration
 matters of common knowledge, matters of common
~ report, the history of the times and may assume every
_ state of facts which can be conceived existing at the

time of legislation; and
() that while good faith and knowledge of the
~ existing conditions on the part of a legislature are to be
¢ presumed, if there is nothing on the face of the law or
the surrounding circumstances brought to the notice of
the court on which the classification may reasonably be

;. Downloaded on
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S

' regarded as based, the presumption of constitutionality

cannot be carried to the extent of always holding that

- there must be some undisclosed and unknown reasons
' for subjecting certain individuals or corporations to
. hostile or discriminating legislation.

© borne in mind by the court when it is called

-

~ enunciated and applied by this

' attacked- as discriminatory and violative of the\equa
protection of the laws.

The above principles will have to be constantly
to
‘adjudge the constitutionality of any particylgr law

12. A close perusal of the decisions of this
Court in which the above pringiplés. have been
i also show

' that a statute which may come & ideration on

the basis of the classt

icdtion of such persons or things
may appedr on the face of the statute or may be
the surrounding circumstances known to
e notice of the court. In determining the
dity~or ise of such a statute the court has to

: @ er such classification is or can be
asenably regarded as based upon some differentia
h distinguishes such persons or things grouped
wgether from those left out of the group and whether

s such differentia has a reasonable relation to the object

sought to be achieved by the statute, no matter whether

_ the provisions of the statute are intended to apply only
. ‘to a particular person or thing or only to a certain class

of persons or things. Where the court finds that the

* classification satisfies the tests, the court will uphold

the validity of the law, as it did in Chiranjitlal

* Chowdhri v. The Union of India [(1950) S.C.R. 869],

i t bay v. E N. Balsara [(1951) S.C.R
" 682], Kedar Nath Bajoria v. The State of West Bengal

[(1954) S.C.R. 30, S. M. Syed Mohammad & Company

LY The State of Andhra [(1954) S.C.R. 1117] and

iz Downloaded on - 21/03/2013 19:16:57 :::
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‘Budhan_Choudhry v. The State of Bihar [(1955) 1

SCR 1045.

V (i) A statute may direct its provisions
‘against one individual person or thing or to several

- individual persons or things but no reasonable basis of
~ classification may appear on the face of it or be

. deducible from the surrounding circumstan or@

. matters of common knowledge. In such a case

- will strike down the law as an instance

discrimination, as it did in Ameerunnissa, Begumi V.
Mahboob Begum [(1953) SCR 404] and Ramprasad
Narain Sahi v. The State of Bihar [(1953) SCR 1129].

o

[

persons or things for the p applying its
provisions but may leq eNdiscretion of the
Government to select qnd ons or things to
‘whom its provisions g determining the

- iquestion of the yalidit erwise of such a statute
' n the law out of hand only
. because no classificatigrr,appears on its face or because

. selection ox. fassification but will go on to examine and
. ascerte@mif\the statute has laid down any principle or

’uﬁn the statute if it does not lay down any principle
‘ olicy for guiding the exercise of discretion by the
-Government in the matter of selection or classification,
~on the ground that the statute provides for the
- delegation of arbitrary and uncontrolled power to the

. Government so as to enable it to discriminate between
Q - persons or things similarly situate and that, therefore,
. the discrimination is inherent in the statute itself In
. ‘such a case the court will strike down both the law as
- well as the executive action taken under such law, as it
- did in State of West Bengal v. Anwar, Ali Sarkar
- [(1952)SCR 284], Dwarka Prasad Laxmi Narain v.
. The State of Uttar Pradesh [(1954) S.C.R. 803] and
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, irendra Krishna Mandal v. The § intend nd
~ Remembrancer of Legal Affairs [(1955) 1 SCR 224].

(iv) A statute may not make a classification of

the persons or things for the purpose of applying its
- *provisions and may leave it to the discretion of the

Government to select and classify the persons or things

to whom its provisions are to apply but may,a
- same time lay down a policy or principle

guidance of the exercise of discretion
- Government in the matter of such selectio
© classification, the court will uphold the law as
constitutional, as it did in Kathi Rani
-State of Saurashtra [(1952) SC

the persons or things
~ intended to apply angd

in making the selection or classification
eed on or follow such policy or principle, it

by this Court, e. g., in Kathi Raning
State of Saura tr [(1952) SCR 435]

te should be condemned as unconstitutional.

i1 the light of the foregoing discussions the question at
once arises: In what category does the Act or the
notification impugned in these appeals fall ? ”

(emphasis supplied)
The above principles, restated by the Apex Court, have to be

kept in mind while striking down any statute or any provision thereof
on the grc}u’md that it offends the provisions of Article 14 of the

Constitution of India which provides for equality before the law. In
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order to pass the test of permissible classification broadly two
conditions must be fulfilled, namely; (1) that the classification must

be founded on an intelligible differentia which distinguishes perso

or things that are grouped together from others left o

and, (2) that, that differentia must have a rational &

object sought to be achieved by the statute in question.

24 ~.In the present case<> ation made in the

Resolution‘,dated 21% May 201 %

and loading‘of FSI, is on the basis ofthe stage of construction of the

¢ of increased carpet area
building (upto the plinth level). Thus, if a building is not completed
upto the plinth enefits provided in the said notification can

be claimed; O e “Benefits cannot be claimed even if the

lready done above the plinth level is strong enough to
V’the load of additional FSI.  For the reasons already

ssed above, we find that the differentia provided therein for the

<\J;assiﬁcation,. the two tests mentioned above are not fulfilled.

Therefore, in our opinion, the impugned condition is hit by Article

14 of the Constitution of India and as such it is liable to be struck

v

down.

38/41

1r Downloaded on - 21/03/2013 19:16:57 :::



wp 2457.2011.doc
25 The fo'bjections raised by the Respondents about the delay and
laches in [;il‘ing the present Petition cannot be cou;ltenanced, if the
condition incorporated in clause 10(a) is against the the mandate
Article 14 6f the Constitution. In any case, in the pre mg
has been challenged at the earliest possible oppor @n the
Authority fefused to grant benefit to the Petitioners in terms of the
Governmerﬁt Resolution dated 21* May, 2 fore, there is no

substance in the said objection raiged @R pondents.

S

26  According to the respondénts, the petitioners are disentitled on

account of their comnduct, for having already entered private

ity as per the constitutional scheme. Further, besides this

on, tﬁé’re is at least one more petition filed in which the validity

\\/of the same provision and Government Resolution is put in issue.
Therefore, thlS hyper technical objection of the respondents will not
take the matter any further for the respondents. Accordingly, the’

same is negatived.
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27 In view of the above, we hold that the condition imposed by
the Respondents under amended clause 10(a) “of Developme

Constructiéri Regulation 33 (7) in Appendix III of the elpgn\g/n
Control Iiefgulaﬁons for Greater Mumbai, 1991\ i.e. the
construction of rehab building is not completed upto plinth level”, is

i

liable to be struck down, and hence it is st . It is held that

subject to the other provisions of the 4

particular on fulfilling the techhi %r

as stated in Regulation 6 of the Development Control Rules, 1991 and

e Regulations and in

ment during construction
including 'satisfying e Municipal Authority that the existing
structure is str to withstand the additional load due to
additional- @basis of Structural Stability Certificate from a

lice ral Engineer as per the known norms in that regard,

e Petititners may be permitted to avail of the benefit of amended
ovisions of Government Resolution dated 21" May, 2011 ie.
additional FSI so as to provide for tenements in rehab building of 300

sq.ft. carpet area to all the allottees. .
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28  The Rule is made absolute on the above terms.

2O

(A.M. J.)

o . | K. FATED, J.)
: katkam '

29  No order as to costs.

RS

N
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